DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF REAL ESTATE,
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case

on May 29,

1998, at Vero Beach, Florida, before Susan B

Kirkl and, a duly designated Adm nistrative Law Judge of the

Di vision of Adm nistrative Hearings.

For

For

VWhet her

Fl ori da St at ut es,

Code.

Petiti oner:

Respondent :

APPEARANCES

CGeoffrey T. Kirk

Seni or Attorney

Departnent of Business and
Pr of essi onal Regul ati on,

D vision of Real Estate

400 West Robi nson Street

Ol ando, Florida 32802

Lynda J. Lobsitz, pro se
2945 Cardinal Drive
Vero Beach, Florida 32963

STATEMENT OF THE | SSUES

Respondents viol ated Sections 475.25(1)(e), (k),

and Chapter 61J2-14, Florida Admnistrative



PRELI M NARY STATEMENT

On Decenber 17, 1997, Petitioner, Departnent of Business and
Pr of essi onal Regul ati on, Division of Real Estate (D vision),
filed a four-count adm nistrative conpl aint, agai nst Respondents,
Lynda J. Lobsitz and Jaclo, Inc., charging each with one count of
failing to maintain funds in escrow and one count of failing to
properly prepare the required nonthly statenent escrow
reconciliations as required under Chapter 61J2-14, Florida
Adm ni strative Code.

Respondents requested an adm ni strative hearing, and the
case was forwarded to the Division of Adm nistrative Hearings for
assignnment to an adm nistrative | aw j udge.

At the final hearing, Petitioner called Dawn Luchek as its
W tness. Petitioner's Exhibits 1-11 were admtted in evidence.
Lynda J. Lobsitz testified in her own behal f. Respondents
Exhibits 2-10 were admtted in evidence.

The parties agreed to file Proposed Recommended Orders
within ten days of the filing of the transcript. The transcript
was filed on June 15, 1998. The parties tinely filed their
Proposed Recomended Orders. The parties' Proposed Recommended
Orders have been considered by the adm nistrative |aw judge in
rendering this recomended order.

FI NDI NGS OF FACT

1. Petitioner, Departnent of Business and Professional

Regul ation, Division of Real Estate (Division), is a state



licensing and regul atory agency charged with the responsibility



and duty to prosecute adm nistrative conplaints pursuant to
Chapters 455 and 475, Florida Statutes.

2. Respondent, Lynda J. Lobsitz (Lobsitz), is and was at
all material tinmes to this proceeding licensed as a real estate
broker in accordance with Chapter 475, Florida Statutes, having
been issued |icense nunber 0377747.

3. Respondent, Jaclo, Inc. (Jaclo), is and was at all tines
material to this proceeding, a |licensed real estate brokerage
corporation, having been issued |license nunber 0275422.

4. During May 1997, the D vision conducted an office
i nspection and escrow audit of Respondents' real estate office.

5. On the day of the audit, Respondents maintained an
escrow account for rental security deposits, which account had an
adjusted trust liability of $85,300.89.' The adjusted bank
bal ance was $85, 185.22, resulting in a shortage of $115.67.

6. Respondents prepared bank reconciliation reports for
January, February, March, and April 1997 for the rental security
deposit account and for the rental escrow account. Attached to
each of the reports was the nonthly bank statenent for the
account and period covered in the bank reconciliation report.
The bank statements identified the nane of the bank, the nane of
t he account, the account nunber, the account bal ances and dates.
A list of outstanding checks, identifying the outstandi ng checks
by date and nunber, was attached to each report. The dates used

to reconcile the bal ances were not included in the bank



reconciliation reports.



7. For the January 1997 bank reconciliation report for the
rental rents deposits account, there was a difference of
$7,616.25. Respondents stated on the report that $7,630.00 was
for a check which was returned for endorsenent. The report
further stated that $13.75 had not been | ocat ed.

8. For the February 1997 bank reconciliation report for the
rental rents deposits account, there was a difference of
$1, 756.75. The report contained an expl anation for the
di fference and the corrective action taken.

9. For the March 1997 bank reconciliation report for the
rental rents deposits account, there was a difference of $500
whi ch was expl ained with the corrective action noted.

10. For the bank reconciliation report for January 1997 for
the rental security deposit and account, there was an overage of
$531.33. The report stated that the ampbunt had not been | ocat ed.

11. For the bank reconciliation for the rental security
deposit and account for February, 1997, there was an overage of
$2,234.33. The report explained that $1, 700 was a bank error
deposit; $3.00 was sales tax which was to be transferred to rents
account; and the remaining $531. 33 could not be | ocated.

12. For the bank reconciliation for the rental security
deposit and account for March 1997, there was an overage of
$31.33. The explanation and corrective action stated on the
report was "Bank wire to incorrect account Mushlin will transfer

fromrents accounts. $531.33 have not |ocated."



13. For the bank reconciliation report dated April 1997 for



the rental security account, there was an overage of $531.33 with
t he expl anation of "Have not |ocated difference."

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

15. Respondents are alleged to have failed to properly
prepare the nonthly escrow reconciliation statenments. Rule 61J2-
14. 012, Florida Adm nistrative Code provides:

(1) [T]he broker shall keep an accurate
account of each deposit transaction and each
separ ate bank account wherein such funds have
been deposited. Al such books and accounts
shal |l be subject to inspection by DPR or its
aut hori zed representative at all reasonable
times during regular business hours.

(2) Once nmonthly, a broker shall cause to be
made a witten statenent conparing the
broker's total liability with the reconciled
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time. The mninmuminformation to be included
in the nonthly statenent-reconciliation shal
be the date the reconciliation was
undertaken, the date used to reconcile the
bal ances, the nanes of the bank(s), the
nanme(s) of the account(s), the account

nunber (s), the account bal ance(s) and
date(s), deposits in transit, outstanding
checks identified by date and check nunber,
an item zed list of the broker's trust
l[tability, and any other itens necessary to
reconcil e the bank account bal ance(s) with

t he bal ance per the broker's checkbook(s) and
ot her trust account books and records

di scl osing the date of receipt and the source
of the funds. The broker shall review sign,
and date the nonthly statenent-
reconciliation.



(3) \Whenever the trust liability and the
bank bal ances do not agree, the
reconciliation shall contain a description or
expl anation for the difference(s) and any
corrective action taken in reference to
shortages or overages of funds in the

account (s).

16. Respondents have violated Rule 61J-14.012, Florida
Adm ni strative Code, by failing to properly maintain the nonthly-
statenent reconciliation reports. For the reconciliation reports
for the rental security deposits for January through March 1997,
there was a reported overage of $531.33 with no explanation for
the difference other than it could not be |ocated. No corrective
action was taken concerning the overage. For April 1997, the
report indicated an overage of $31.33 and indicated the $531. 33
still had not been |ocated. On the day of the audit, there was a
shortage of $115.67 in the rental security deposit account when
conpared to the trust liability balance, in violation of
Rul e 61J2-14.012, Florida Adm nistrative Code. Respondents are
subject to disciplinary action pursuant to Section 475.23(1)(e),
Fl ori da Statutes.

17 Respondents have alleged to have viol ated Section
475.25(1) (k), Florida Statutes, which provides that a |icensee
may be subject to discipline if he:

(k) Has failed, if a broker, to imredi ately
pl ace, upon receipt, any noney, fund,

deposit, check, or draft entrusted to her or
hi m by any person dealing with her or himas
a broker in escrowwth a title conpany,
banking institution, credit union, or savings

and | oan associ ation | ocated and doi ng
business in this state, or to deposit such



funds in a trust or escrow account maintained

by her or himw th sone bank, credit union,

or savings and | oan association |ocated and

doing business in this state, wherein the

funds shall be kept until disbursenent

thereof is properly authorized .

18. Petitioners have failed to establish that Respondents

vi ol ated Section 475.25(1)(k), Florida Statutes. There is no
evi dence that the Respondents did not deposits all the rental
security deposits which they received in the escrow account. The
Respondents did di sburse $61.05 for cleaning for a client when
there were insufficient funds in the account to pay for the
cl eaning. Wen the error was discovered, the Respondents
requested the client to imedi ately rei nburse the noney spent for
the cleaning. The funds were reinbursed by the client. There is
no evidence to show that there was an intentional m suse of the
funds. Respondents have not established a violation of Section

475.25(1) (k), Florida Statutes.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a Final Order be entered finding that
Respondents viol ated Sections 475.25(1)(e), Florida Statutes,
issuing a reprimand for the Respondents, requiring that
Respondent Jaclo, Inc., pay an adm nistrative fine of $100, and
requiring that Respondent Lynda J. Lobsitz take a seven-hour
br oker managenent course.

DONE AND ENTERED this 14th day of July, 1998, in

Tal | ahassee, Leon County, Florida.
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SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of July, 1998.

ENDNOTE

'/ The adjusted trust liability is derived by adding the anounts
in the colum titled "Year to Date" on Petitioner's Exhibit 5,
Respondents' Security Report for Al Properties dated May 23,
1997, which total ed $63,643.55 and incl uded $61. 05 whi ch had been
paid for cleaning when the client's account did not contain
sufficient funds to pay that anmount. To the $63,643.55 is added
t he ampbunt of outstandi ng checks, $21,657.34, for a total trust
l[iability of $85, 300. 88.

COPI ES FURNI SHED

Henry M Sol ares

Di vision Director

D vision of Real Estate

Departnent of Business and
Pr of essi onal Regul ati on

400 West Robi nson Street

Ol ando, Florida 32802-1900

Lynda L. Goodgane
Ceneral Counse
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

CGeoffrey T. Kirk, Esquire
Departnent of Busi ness

and Prof essional Regul ation
D vision of Real Estate
400 West Robi nson Street

11



Ol ando, Florida 32802-1900

Lynda J. Lobsitz, pro se
c/o Jacl o, Inc.

2945 Cardinal Drive

Vero Beach, Florida 32963

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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